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FRYEBURG WATER COvPANY

Petition for Permanent Rates Submtted to the
State of Maine and the State of New Hanpshire

Preheari ng Conference Order

ORDER NO _23 664

March 23, 2001

APPEARANCES: Peter G Hastings, Esq., for Fryeburg
Wat er Conpany; Lynmarie C. Cusack, Esq., on behalf of the
Staff of the New Hanpshire Public Uilities Conm ssion
| . PROCEDURAL HI STORY AND BACKGROUND

This docket was initiated on October 16, 2000,! when
t he New Hanpshire Public Utilities Comm ssion (the Conm ssion)
received a Petition for Permanent Rates submtted to the
States of Maine and New Hanpshire by Fryeburg Water Conpany
(the Conpany), proposing approximtely a twenty percent (20%
increase in water rates.

The Conpany next communi cated with the Conm ssion

when, on Decenber 28, 2000, the Conm ssion received a Sunmary

of Order, Background, and Decision (Mine Order) of the Mine
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In a letter dated October 31, 2000, fromthe Comm ssioner’s
Executive Director, the Conpany was notified that a docket
nunber woul d be assigned to the case but no further action
woul d be taken on the petition as it did not conply with
Comm ssi on rul es.
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Public Utilities Comm ssion (MPUC),? approving a rate increase
requested by the Conpany.

As a result of the Maine order, the Conpany began
chargi ng, on January 1, 2001, the Maine-approved higher rates
to New Hanpshire custoners. On January 8, 2001, the
Comm ssion notified the Conpany that Fryeburg Water did not
have the authority to raise the rates of New Hanpshire
consunmers wi thout the prior approval of this Conmm ssion.

G ven the Conpany’s actions in increasing rates to New
Hanmpshi re custonmers, the Conm ssion i ssued an Order of Notice
on February 1, 2001, scheduling a Prehearing Conference for
February 20, 2001.

The Prehearing Conference was held on February 20,
2001, at which time the Conpany and Staff presented their
positions regarding this case. Also present at the Prehearing
Conference were M. and Ms. Robert Swett. The Swetts are New
Hanpshire custonmers of the Conpany. At the hearing, the
Swetts were asked if they wanted to obtain intervenor status.
M. Swett, at that tinme, indicated he would like to receive

notice of the hearings and be on any service |list the
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MPUC Docket No. 2000-860 Sunmmary of Order, Background and
Deci si on dat ed Decenber 28, 2000.
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Conmmi ssion used in the docket. Subsequently, on March 1

2001, the Swetts requested formal intervention.

1. POSITIONS OF THE PARTI ES AND STAFF
A. Fryeburg Water Conpany

I n support of its petition for a rate increase, the
Conpany stated that it had subm tted docunentation and
financial data prior to the Prehearing Conference. The
Conpany went on to point out that a rate increase was required
because it had substantial capital expenditures in excess of
$200, 000 invol ving the construction of two deep-hole, gravel-
packed wells, the nost cost-effective method of conplying with
the requirenments of the Safe Drinking Water Act, and that the
Conpany’s inmprovenents to the water system were made
exclusively for the benefit of its custoners.

The Conpany next addressed the issue of water
quality. The Conpany averred that it believed that the Mine
Human Resources Division, had sole responsibility for
monitoring the water quality of the Conpany, as the New
Hanmpshi re Departnent of Environnmental Services (NHDES) had
abdi cated any authority. On this basis, the Conpany concl uded
that this Conm ssion has no authority over the quality of

service.
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Finally, addressing the matter of raising rates to
New Hanpshire customers in the absence of a New Hanpshire
Conmi ssi on order, the Conpany stated that the New Hanpshire
Suprenme Court ruled that Maine and New Hanpshire rates for
common, non-distinctive custoners, would be the same. The
Conpany noted that since that ruling in the 1950's, the
Conmmi ssi on has approved, w thout a public hearing, the rates
est abli shed by the Maine Comm ssion.

The Conpany believes it was appropriate to begin
charging new rates on January 1, 2001, to New Hanpshire
custonmers as well as Maine custoners, in accordance with the
1955 Suprene Court Decision® and because it had been billing
rates in New Hanpshire conparable to those billed in Miine for
t he past 45 years.

B. New Hanpshire Consumer Robert Swett

M. Swett stated that he has been a custoner of the
Conpany for 39 years and, over the past several years, his
water quality has significantly decreased. |In particular, his
quality of service concerns focused on the fact that HUD, FHA,
and New Hanpshire recommended a 0.3 or less mlligrans per

liter iron level. M. Swett claimed that on Septenber 1,
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Petition of Fryeburg Water Conpany, 99 N. H. 487, 115 A 2d 420
(1955).
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1998, his level was .06 mlIligrams per liter; two years |ater,
on Septenber 18, 2000, the test result levels were 4.79

mlligrams per liter.
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In addition, M. Swett stated that in a New
Hanmpshire survey of 66 Fryeburg Water Conpany custoners, 28
custoners responded with sonme indicating problens with the
water quality. M. Swett noted that the poor quality of the
water not only applies to health issues, but the water is so
di scolored that it irreparably stains clothing, |eaves visibly
di scolored water in toilet bows, and is so unappealing to
drink that he could not get two representatives of the Conpany
to even taste it during a recent visit to his honme. In
addition, M. Swett stated that the water has a strong,
unappeal i ng odor.

C. St af f

Staff indicated that the reason for this hearing was
due to the fact that the Conpany did not conply with this
Conmmi ssion’s rules concerning the provision of adequate
supporting testinmony and schedul es to show that the proposed
rate increase was just and reasonable. Staff pointed out that
after receiving approval fromthe MPUC for a rate increase, on
January 1, 2001, without conmplying with this Conm ssion’s
requests for information, the Conpany began billing New
Hanpshire consunmers at the new y-approved Maine rate.

Staff contends that the case cited by the Conpany
does not establish that this Comm ssion does not have

authority to approve rates. Staff averred that the New
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Hanmpshi re Conmm ssion has the authority to approve rates in New
Hanmpshire, and it needs certain information fromthe Conpany,
to ensure that New Hanpshire custoners are paying a just and
reasonabl e rate for the services they are being provided.

Staff referenced the consuner conplaints received
concerning the Conpany’s quality of service, and di sagrees
with the Conpapny’s contention that New Hanpshire does not
have authority to nonitor water quality. Staff maintains that
t he Comm ssion has the authority and, indeed, obligation, to
“...ensure that the services being provided are safe and
adequate.” RSA 374:1. Staff also contends that it is
i nappropriate for the Conpany to suggest that this Comm ssion
has no authority to inspect and evaluate the systemor to
ensure that New Hanpshire custoners are receiving the services
for which they are being charged.

Finally, Staff recommends the financial data and
testinmony it has requested of the Conmpany be thoroughly
revi ewed before the Comm ssion makes a decision regarding the

requested 20% i ncrease.
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PROCEDURAL SCHEDULE

After the Prehearing Conference,

the Parties, Staff

and intervenors net in a technical session to discuss a

procedural schedule for the case. The follow ng schedul e was

jointly recommended through a letter

Conpany to seek wai ver and
request that tenporary rates be set

First Data Requests to Conmpany
Responses to First Data Requests
Second Data Requests to Conpany
Responses to Second Data Requests
Staff Testi nony

Dat a Requests from Conpany to Staff

dat ed February 22, 2001:

03/ 15/ 01

03/ 30/ 01

04/ 20/ 01

05/ 21/ 01

06/ 11/ 01

07/ 02/ 01

07/ 23/ 01

Staff’s Responses to Conpany’s Data Requests 08/ 13/01

Settl enment Conference

Hearing on the Merits

09/ 05/ 01

09/ 12/ 01

Al so, as a result of discussions held at the

Techni cal Session, the Conpany filed a notion to waive the

rules requiring testinmony to be filed before a rate increase

coul d be granted.

The Staff did not object to this notion.
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| V. COWM SSI ON ANALYSI S

The Comm ssion will approve the recomended
procedural schedule set forth above.
Regarding the late request for intervention by the

Swetts, the Comm ssion has the discretion to grant such a

request under RSA 541-A:33, II, if it is determ ned that the

intervention “would be in the interests of justice and would

not inpair the orderly and pronpt conduct of the proceedings.”
We find that granting the Swetts intervention is in the
interests of justice. It does not appear that the
participation of the Swetts will inpair the orderly and pronpt
conduct of this proceeding. |In addition, the Swetts have
genui ne quality of service issues, and their participation in
this docket will be beneficial to the proceedings, at | east
with regard to those issues. Despite the Conpany’s clains to
the contrary, the Conm ssion continues to retain authority
over quality of service issues notw thstanding the fact that
t he NHDES may have ceded its water nonitoring authority to its
Mai ne counterpart. RSA 374:1 requires the Conpany to “furnish
such service and facilities as shall be reasonably safe and
adequate and in all other respects just and reasonable.” The
Comm ssion’s authority to insure the Conpany’s conpliance with
t he foregoing statute necessarily includes the ability to

exam ne service quality and rel ated i ssues, see RSA 374:3, and
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such authority is in no way superceded by NHDES del egation of

its authority to Maine officials or by Petition of Fryeburg

Wat er Conpany, 99 NH 487 (1955), a narrow holding that is

clearly limted to the Comm ssion’s ratesetting authority.

Finally, we agree to waive, in this instance, the
testimony requirenent of our rules regarding petitions for
rate increases. The Conpany has provided the same material s
to this Commi ssion as it did to the MPUC. While our rules
apparently are different than those of Maine, we believe Staff
can glean fromthe filing the necessary data.

We have authority to grant a waiver fromour rules
under Puc Rul e 201.05, which sets forth a public interest
standard. The two factors to be considered are: 1) whether
conpliance with a rule would be onerous given the
circunst ances; and 2) whether the purpose of the rule may be
satisfied by an alternative method. W believe both factors
are nmet in this instance. Staff can utilize the Maine filing
and the discovery process to obtain the necessary information
fromthe Conpany.

Based upon the foregoing, it is hereby

ORDERED, that the Procedural Schedul e as proposed

herein is adopted; and it is
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FURTHER ORDERED, that the intervention request by

M. and Ms. Swett is granted; and it is
FURTHER ORDERED, that the requirenent to file
witten testinony in support of the rate increase petition is

wai ved.

By order of the Public Utilities Conm ssion of New

Hampshire this twenty-third day of March, 2001

Dougl as L. Patch Susan S. Geiger Nancy Brockway
Chai r man Conmi ssi oner Conmi ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



